
SC/S5/18/5/A 

 
 

SOCIAL SECURITY COMMITTEE 
 

AGENDA 
 

5th Meeting, 2018 (Session 5) 
 

Thursday 22 February 2018 
 
The Committee will meet at 9.00 am in the Mary Fairfax Somerville Room (CR2). 
 
1. Social Security (Scotland) Bill: The Committee will consider the Bill at Stage 

2 (Day 3). 
 
 

Simon Watkins 
Clerk to the Social Security Committee 

Room TG.01 
The Scottish Parliament 

Edinburgh 
Tel: 0131 348 5228 

Email: SocialSecurityCommittee@parliament.scot 



SC/S5/18/5/A 

The papers for this meeting are as follows— 
 
Agenda Item 1  

SAMH Briefing 
 

SC/S5/18/5/1 

 



  SC/S5/17/5/1 

 

   

SAMH Stage 2 briefing for Social Security Committee Members: Social 

Security (Scotland) Committee meeting 22nd February 

1. Summary  

This briefing sets out our view on key amendments to the Social Security (Scotland) 

Bill from part 2 to the end of the bill. We are focusing on amendments 166 and 171 

lodged by Mark Griffin MSP and amendment 127 lodged by Pauline McNeil MSP. 

These three amendments will have a positive impact on the Scottish social security 

system‘s treatment of people with mental health problems. Amendment 166 will 

ensure that regulations introduced concerning Disability Assistance cannot 

differentiate or discriminate between physical and mental impairments. Amendment 

171 will ensure that assessors providing face to face assessments for people with 

mental health problems have professional experience of mental health. Amendment 

127 will guarantee an ‗ordinary member‘ who has lived and/or professional 

experience of the social security system will be a member of the first-tier tribunal. 

This modelled on the effective Mental Health Tribunal for Scotland.  

   Please Support Amendments 166, 127 and 171 

SAMH is a member of Disability Agenda Scotland (DAS) and the Scottish Campaign 

on Welfare Reform (SCoWR). We endorse their briefings on the Bill. 

2. Amendments 

Disability Assistance - Equal Consideration  

Mark Griffin 

166 In schedule 4, page 30, line 11, at end insert— 

<Chapter 

Equal consideration to be given to effects of different impairments 

(1)   The regulations must be framed so as to provide that eligibility depends solely 

on the effect that an individual‘s impairment has on— 

(a)   the individual‘s ability to carry out normal day-to-day activities, or 

(b)   whether the individual has a significant and not short-term need. 
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(2)   The regulations must not be framed in any way that differentiates (whether in 

terms of eligibility for assistance, value of assistance or any other matter) between 

individuals on the basis of whether their impairment is physical or mental.>  

 

Impact 

 The amendment will ensure secondary legislation on Disability Assistance 

requires equal consideration of different disabling impairments irrespective 

of whether they are physical or mental.  

 In practice this will prevent the introduction of regulations which create 

different or discriminatory eligibility criteria or levels of payment for people 

with mental health problems compared to people with physical health 

conditions.   

 The amendment will prevent circumstances such as the recent unjust 

changes to Personal Independence Payment (PIP), where regulations 

introduced by the UK Government prevented people with mental health 

problems or psychological distress from being eligible for the enhanced 

mobility component for PIP.   

Rationale for Amendment 

This amendment seeks to strengthen rules around Disability Assistance to prevent 

unequal treatment due to an applicant‘s disabling impairment. It provides a 

safeguard and constraint on future secondary legislation, which will prevent the 

introduction of rules, such as payment levels and eligibility criteria, which would treat 

people with mental health problems differently, or unfavourably, compared to people 

with psychical health problems.    

This amendment would prevent a repeat in Scotland of discriminatory treatment 

against people with mental health problems, as occurred when the UK Government 

amended Personal Independence Payment eligibility criteria in February 2017.1 The 

UK Government introduced regulations to overturn a November 2016 Upper Tribunal 

ruling2 that people who find it hard to leave the house because of anxiety, panic 

attacks, and other mental health problems should be able to receive the enhanced 

mobility component for PIP. 3 The Upper Tribunal rightly rejected the UK 

Government‘s position that sensory or cognitive impairment alone, not psychological 

impairment or distress should be used to determine someone‘s ability to safely 

complete journeys.4    These stigmatising and unjust changes would have stopped at 

                                                           
1
 DWP Changes to Personal Independence Payment Regulations February 2017   

2
 DWP Changes to Personal Independence Payment Regulations February 2017   

3
 DWP Changes to Personal Independence Payment regulations February 2017  

4
 MH v Secretary of State for Work and Pensions (PIP) [2016] UKUT 0531 (AAC) November 2017  

https://www.gov.uk/government/news/changes-to-personal-independence-payment-regulations
https://www.gov.uk/government/news/changes-to-personal-independence-payment-regulations
https://www.gov.uk/government/news/changes-to-personal-independence-payment-regulations
https://assets.publishing.service.gov.uk/media/585104b5e5274a13070000a6/CPIP_1347_2015-00.pdf#page=6
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least 160,000 disabled people with mental health problems across the UK from 

getting the financial support they deserve.5   

We strongly welcome the High Court finding the regulations introduced in February 

2017 unlawful. This amendment would prevent similar occurrences arising. It would 

also signal the Scottish Government‘s and Parliament‘s clear intention not to 

perpetuate an injustice in the UK system, demonstrating commitment to a Scottish 

social security system based on fairness dignity and respect, with parity for people 

with mental and physical disabilities.     

 

Mental Health Assessments 

Mark Griffin 

171 After section 32, insert— 

<Mental health assessments 

Mental health assessments: disability assistance 

(1)Where an individual is required to undergo a face-to-face assessment to 

determine the individual‘s entitlement to be given assistance under 

regulations made under section 14 which is, or includes, an assessment of 

the individual‘s mental health, the assessment must be carried out by a 

person with professional experience of mental health. 

(2)The Scottish Ministers may by regulations prescribe the meaning of 

―professional experience of mental health‖ for the purposes of subsection 

(1).> 

Impact 

 Assessors for Disability Assistance to have professional mental health 

experience, where the applicant‘s primary condition is a mental health 

problem. 

Rationale for amendment 

The Bill as drafted provides no detail on proposals for assessing applicants‘ eligibility 

for disability benefits. Research from SAMH has highlighted significant problems with 

the manner in which face to face assessments for PIP work for people with mental 

health problems. 6,7  These include a lack of understanding of the impact of mental 

                                                           
5
 Disability Benefits Consortium Over 30 charity chief executives call on Minister to rethink damaging 

PIP changes March 2017 
6
 SAMH Personal Independence Payment – What‘s the problem? 2016 

7
 SAMH Fit For Purpose 2015 

https://disabilitybenefitsconsortium.wordpress.com/2017/03/15/over-30-charity-chief-executives-call-on-dwp-to-rethink-damaging-pip-changes/
https://disabilitybenefitsconsortium.wordpress.com/2017/03/15/over-30-charity-chief-executives-call-on-dwp-to-rethink-damaging-pip-changes/
https://www.samh.org.uk/documents/personal_independance_payment_report.pdf
https://www.samh.org.uk/documents/fit_for_purpose_final__2_.pdf
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health by assessors; face to face assessments‘ inability to accurately assess the 

impact of fluctuating conditions; and stigmatising attitudes and behaviours by some 

assessors. The cumulative impact of these failings has been a loss of trust in the PIP 

assessment process and in some cases a deterioration of applicants‘ mental health. 

These problems are exacerbated where assessors lack mental health knowledge 

and experience when assessing applicants with mental ill-health as their primary 

disabling condition. 

The lack of mental health experience from assessors has been a consistent concern. 

Mind, SAMH‘s sister charity in England surveyed 800 people with mental health 

problems on their experience of PIP. Only 8% felt that their assessor understood the 

impact their mental health problem had on them.8 SAMH was disappointed that Paul 

Gray‘s Second Independent Review of Personal Independence Payment 

Assessment did not accept the need for assessors to have professional experience 

in particular health conditions.9 We are clear that this should not be replicated in the 

Scottish social security system.  

Findings published this month from the House of Commons Work and Pensions 

Select Committee  inquiry on Personal Independent Payment (PIP) and Employment 

and Support Allowance (ESA) assessments, further support the need for assessors 

to have mental health expertise.10, 11  The inquiry found that current face to face 

assessments are ―failing a substantial minority‖ of claimants.12  The experience of 

people with mental health problems was highlighted as a particular concern. The 

Committee highlighted the problem of assessors lack of mental health experience 

when assessing someone with a mental health problem, leading to inaccuracies and 

at times stigmatising conduct by assessors. 

We welcome the Government‘s intention to reduce face to face assessments for 

disability benefits.13,14  However, this amendment provides a safeguard for those 

applicants who will still require such an assessment. Indeed a reduction in 

assessments should make it easier to provide condition specific assessors as overall 

numbers will be lower, making it easier to match assessors to applicants. It will also 

contribute to building trust between the new Scottish social security system and 

applicants, which is essential for its long term effectiveness.   

                                                           
8
 MIND Written evidence from Mind (PIP0016) to Work and Pensions Committee inquiry on Personal 

Independence Payment 2017  
9
 Paul Gray The Second Independent Review of the Personal Independence Payment Assessment 

2017 
10

 House of Commons Work and Pensions Committee, PIP and ESA assessments Seventh Report of 
Session 2017–19 2018 
11

 House of Commons Work and Pensions Committee,  PIP and ESA assessments: claimant 
experiences 2018 
12

 House of Commons Work and Pensions Committee,  PIP and ESA assessments: claimant 
experiences 2018 
13

 Scottish Parliament Ministerial Statement - Social Security Minister Jeane Freeman 27
th
 April 2017  

14
 Scottish Parliament Social Security (Scotland) Bill Policy Memorandum 2017   

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/work-and-pensions-committee/personal-independence-payment/written/69189.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/work-and-pensions-committee/personal-independence-payment/written/69189.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/604097/pip-assessment-second-independent-review.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmworpen/829/829.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmworpen/829/829.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmworpen/355/355.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmworpen/355/355.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmworpen/355/355.pdf
https://publications.parliament.uk/pa/cm201719/cmselect/cmworpen/355/355.pdf
https://news.gov.scot/speeches-and-briefings/social-security-agency
http://www.parliament.scot/Social%20Security%20(Scotland)%20Bill/SPBill18PMS052017.pdf
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First Tier Tribunal 

Amendment 127 

Pauline McNeill  

 After section 29, insert—  

<First-tier Tribunal: ordinary members  

First-tier Tribunal: eligibility for appointment of ordinary members  

(1) The Scottish Ministers must make regulations under paragraph 1(2) of 

schedule 3 to the Tribunals (Scotland) Act 2014 about the eligibility for 

appointment of ordinary members of the First-tier Tribunal convened to decide 

an appeal under section 27.  

(2) The regulations must provide that a person is eligible for appointment as 

an ordinary member of the First-tier Tribunal in respect an appeal under 

section 27 if the person has—  

(a) experience of caring for, or providing services to, individuals—  

(i) mentioned in section 3(3),  

(ii) who have received assistance through the Scottish social security system,  

(b) such qualifications or training as may be specified in the regulations.> 

Impact 

 This amendment would guarantee that an ordinary member – someone 

with lived experience of the social security system, or who supports 

someone with lived experience  – would be included as a member in the  

first-tier tribunals 

 The amendment only requires a ordinary member to be included in the 

tribunal. The wider composition and operational rules will be set out in 

regulations  

Rationale for Amendment 

SAMH would like the Scottish Government to incorporate good practice from the 

Mental Health Tribunal for Scotland.15  The primary role of the Tribunal is to consider 

and determine applications for compulsory treatment orders (CTOs) under the 2003 

Mental Health Act and to consider appeals against compulsory measures.  

                                                           
15

 Mental Health Tribunal For Scotland [accessed August 2017]  

https://www.mhtscotland.gov.uk/mhts/About_Tribunal/About_Tribunal


  SC/S5/17/5/1 

 
A key feature of the Mental Health Tribunal is that every sitting is presided over by 

three members: a legal member (who acts as Convener), a medical member and a 

general member. The general member is someone with lived experience of a mental 

health disorder, a carer or someone with qualifications in social care that include a 

mental health specialism (e.g. a mental health social worker).16 The role of the 

general member is invaluable, providing a lived experience perspective to the 

tribunal. We would like to see a similar provision in future social security tribunals, 

with every tribunal including someone with lived experience of the social security 

system personally or professionally.   

This amendment would guarantee that an ordinary member – someone with lived 

experience of the social security system – would be included in the first-tier tribunal 

panel. We accept the wider composition and operation of the tribunal should be set 

out in regulations. 

SAMH believes lived experience representation at the tribunal will help embed 

principles outlined in part 1 of the bill into the Scottish social security system. In 

particular the principle: “respect for the dignity of individuals is to be at the heart of 

the Scottish social security system”.   

Research undertaken by SAMH with people currently receiving PIP has found 

distrust with the current appeals process and incidents of unacceptable and 

stigmatising behaviour. 17 The experience was reported as onerous and stressful 

even where the final result was positive. One SAMH service user describer her 

experience as: 

―“I never got enough points [when assessed for PIP] so I had to go to a tribunal. 

Sitting with the head doctors and all those scary folk. I had a CAB woman there but 

she couldn’t say anything – I had to say it all myself. It was terrible” 

The presence on the decision making panel of someone with lived experience of the 

social security system is a sensible step to improve the tribunal experience for 

applicants.  

We are aware that the Scottish Government are currently consulting on draft 

regulations in relation to social security appeals, including on the composition of 

tribunals.18  Amendment 127 will go further than the draft regulations. Our 

amendment will require an ordinary member to be present at every appeal hearing 

under section 27 of the bill. The draft regulations only legislate for an ordinary 

member to be present ―in cases involving assessment of medical issues relating to 

entitlement to disability assistance‖ and also for medical issues relating to 

                                                           
16

 Mental Health Tribunal For Scotland: Panel Members [accessed August 2017] 
17

 SAMH Personal Independence Payment – What‘s the problem? 2016 
18

 Scottish Government Tribunals (Scotland) Act 2014: Consultation on Draft Regulations Making 
Provision in Relation to Social Security Appeals 2018  

https://www.mhtscotland.gov.uk/mhts/About_Tribunal/Panel_Members
https://www.samh.org.uk/documents/personal_independance_payment_report.pdf
https://consult.gov.scot/social-security/provision-for-social-security-appeals/user_uploads/consultation-document---draft-regulations-making-provisions-in-relation-to-social-security-appeals---january-2018.pdf
https://consult.gov.scot/social-security/provision-for-social-security-appeals/user_uploads/consultation-document---draft-regulations-making-provisions-in-relation-to-social-security-appeals---january-2018.pdf
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employment-injury assistance.19 We believe a more universal approach will embed 

fairness, appellant trust and accuracy in tribunal decision making. 

 

Further information 

For further information, please contact Craig Smith, Public Affairs Officer, SAMH 

Tel: 0141 5301084  Mob: 07966121138  Email: craig.smith@samh.org.uk  

 

                                                           
19

 Scottish Government Tribunals (Scotland) Act 2014: Consultation on Draft Regulations Making 
Provision in Relation to Social Security Appeals Annex D, 2018 

mailto:craig.smith@samh.org.uk
https://consult.gov.scot/social-security/provision-for-social-security-appeals/user_uploads/consultation-document---draft-regulations-making-provisions-in-relation-to-social-security-appeals---january-2018.pdf
https://consult.gov.scot/social-security/provision-for-social-security-appeals/user_uploads/consultation-document---draft-regulations-making-provisions-in-relation-to-social-security-appeals---january-2018.pdf



